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BEFORE THE ENVIRONMENTAL APPEALS BOARD 

U.S. 	 ENVIRONMENTAL PROTECTION AGENCY ,." 

WASHINGTON, D.C. % 
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ORDER SCHEDULING STATUS CONFERENCE » 
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IN RE: 	 Appeal Nos. 
12-04 

PIO PICO ENERGY CENTER, 	 12-05 
12-06 

PSD Permit No. SD 11 01 

Thursday, 
April 11, 2013 

Administrative Courtroom 
Room 1152 
EPA East Building 
1201 Constitution Avenue, NW 
Washington, D.C. 

The above-entitled matter came on 
for hearing, pursuant to notice, at 1:00 p.m. 

BEFORE: 

THE HONORABLE KATHIE A. STEIN 
Environmental Appeals Judge 
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DAVE , ESQ. 
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JULIE WALTERS, ESQ. 
of: Environment Protection Agency 
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75 

San isco, CA 94105-3901 

, ESQ. 
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Club: 

/ ESQ. 
TRAVIS RITCHIE, 
Sierra C 
85 Street 

lSCO/ CA 94105 
(415) 977-5725 
(415) 977-5793 (fax) 

DAVID C. BENDER/ ESQ. 
of: 11 Westerberg &I r 

211 S. rson Street 
te 3230 

son, WI 53703 
(608) 310-3560 
( 6 0 8 ) 3 1 0 - 3 5 6 1 ( fax ) 

SIMPSON 

27126 Grandview Avenue 


I CA 94542 
(510) 688 8166 

OSI S or Counsel, EAB 
anne ikowski, Senior Counsel, EAB 
1 Durr, Cle the Board 
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P R O-C-E-E-D-I-N G S 

(1:02 p.m.) 

MS. 1 rlse. 

ronmental ls Board of t Unit 

States Environmental Protection lS now 

session for a status erence in re Pio 

pico Energy er. 

t Number 11 01, EPA 

1 Numbers 12 04, 12-05, and 12 06. 

e hie Ste Sl 

Please turn f all cell phones, 

recording ces are not lowed. Please 

seated. 

IN: morn 

ein as the 1 

in this icular matter. And with me 

on left lS Berrios, S or el 

Board l anne Koli 

S or Counsel the 

We ided to s e the status 

erence of motions 

we were rece 

to a 

We the most 
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product to 'proceed would to hear 

from lowed by ssions which 

are so the can t and 

make an decision as to next 

steps to t 

s matter has been r active 

conside the Board. We stand 

this lS an matter for 1 parties 

we apprec e fl lity 

for today. 


I'd 1 to 
 asking 

everyone to introduce t e s their 

clients present wi And I 

think we'll start re in on and then 

we will lieve we 

have 

to Region IX 

phone from sconsin and 

Californ tralia. 

lowing introductions, I'm going 

to ask to first from att for 

Pio Pico; s from ral 

Counsel's fice; thirdly, from Sierra 

and, f y, from Mr. S son. I don't 
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lieve we anyone here from Ipi 

can correct me if I'm 

't we begin with pio Pico. 

MR. WEDEKING: morn 

Pio co. Do me to 

come 

, t IN: 

just 

WEDEKING: Okay. Also from 

Pio Pico lS Sandler and Dav e. 

SANDLER: Good 

S er Dave Buente from si ey st 

JUDGE STEIN: Thank you. 

MR. DOSTER: Brian Doster from 

E fice General Counsel. 

STEIN: Thank you. 

MS. S ING: 

Sierra 

MS. WALTERS: I'm Julie Iters, 

Office of onal Counsel. And to my 

is Lisa Beckham from the Air rmits Office. 

to left is Gerardo Rios. He's 
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our ts Office in Region IX. 

lS Rit e from Sierra 

Kohn 's also from our r Permits fice. 

STEIN: And 

we someone on the In sconsin? 

Mr. ? 

BENDER: Yes, Your I'm 

David for Sierra 

JUDGE IN: I can't 

Was Mr. on the ? 

MR. Can hear me, Your 

? 

JUDGE IN: Now I can you. 

s. 

. BENDER; Okay. d 

for Sierra Club, Honor. 

JUDGE Okay. And Mr. 

S 	 son? 

MR. S Yes. I'm I 

' t hear was ore Mr. at all. 

If m also a Director th Tools. 

JUDGE STEIN: you. Why 
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, t we I iate everyone 

e s avail e. Why don't we 

P Pico. Why I t you make some 

I will probably 

some stions 

Excuse me, Your 

I just to note we cannot 

icipating by tel 

SIN: Okay. You can't 

at all? 

MS. WALTERS: No. 

IN: Let's t is 

we see if ion IX can hear Mr. 

also Mr. Simpson. 

This is David Bender, 

f 

STEIN: We can 


on IX? 


No. 


JUDGE IN: I'm sure 


, re e to I - - there IS 
 ous 

to a transcript made t s 
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to allow a 

few minutes to see if we can so this 

problem t 

particular ng. I'm 

but, if not, I'm 1 to 

proce erence cause I think 

I'm I ies to -­

let's do s. Let's see if we can't get this 

technical it fixed. 

MR. S I can ar you and 

Mr. Bender fect 

. WALTERS: so, 

i to ask 

ause 

we have Office of General el attorney 

present, I understand 

MR. SIMPSON: I can't ar. 

would 

be 

I 

1 ejudiced to 

so if we can I t f the problem, I think it 

could a lem. 

STEIN: One 

MR. DOSTER: Your can I 

offer just a s e stion. 

Region IX t can hear me? 

Yes. 

tic 
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o 

One thi we 

often at Headquarters to solve this 

DOSTER: 

lem 

is we you all could call in on 

t as the o 

use the Vl 

Okay. 

MR. BENDER: t might a 

simple f I a qui f to problem. 

MS. a 

call in over I so letts try 

(Pause. ) 

JUDGE STEIN: We'll just to 

our t. Can now? 

MS. It is ed. Id 

on a se We're to adjust f 

out to get o so it can 

(Pause. ) 

Can ? 

We can 

Mr. t speaki see if 

ion IX can now. 

MR. Yes. This is id 
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MS. We can 

you now. 

JUDGE Mr. Simpson? 

MR. SIMP s. I can hear Mr. 

and I believe I ion IX t 

1 right. 

MS. I can hear you. 

you. 

JUDGE All right. Thank 

you, Mr. Doster, for suggestion. If 

e could move closest to who's 

ng to be r to assist t 

court reporter transcr 

MR. afternoon, 

Honor. for Pio pico. I 

understand this meet 1S to 

generally f I s going on W1 

plant; more cific ly, will it still 

built and, if it III will it retain t same 

purpose and s as 

out 

tted by Region IX. 

answer to se stions is s. 
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I could one e 

tions just a little more 1 if 

'd Ii 

JUDGE STEIN: I'd ciate 

MR. WEDEKING: First, I'd Ii to 

up a little bit and briefly touch on 

lif a Regulatory Agency -­

JUDGE IN: If you c d 

a little bit so everybody could 

would 

MR. WEDEKING: To wi Pio 

Pico s not requ1re CPUC 1 s 1 to 

construct e the plant. 

es Diego Gas & Electric, not Pio 

pico. must approve San Diego I s contracts 

to r. 

Pio pico has obtained a license 

from lifornia Energy Commission and the 

San Di 1 Management District that 

all licenses it needs to build and 

e plant and sell them to the 

i a I as as the state 1S 
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Is 

r Diego can buy t 

the CPUC decision 

r 

pio pico es. 

Assuming that the d 

Id ion 's PSD permit, Pio pico d 

li to construction of pl 

first a 

purchased equipment, 

er of 2014. So 

. . 're 

to 

as the purpose s 

of plant, 11 it remain the same, it's 

still 

1S ongo1ng, 

constructed as a 

pl it's still gOlng to use same 

s . It will still ire 

same startability. It will still 

to easi s e through those. It's i to 

same pl as permitted by on IX 

it's still going to provi 

ion to Gas & El r1c. 

decision only f 

Di Gas & Electric would require 
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peaking ion capaci in 2018 as oppo 

to 2014 as PPTA or l ly red. 

CPUC actual ordered San s & Electric 

to Pio pico or it d 

start e request for process over 

again. pio pico and San Di Gas & Electric 

are 

PPTA 

the PPTA I as ordered by t 

lC Utili Commission. 

only livery e. 

JUDGE STEIN: I re tell me 

that 're in the cess of amending 

PPTA Diego? 

MR. WEDEKING: That IS corre 

Your 

JUDGE will 

process completed? 

WEDEKING: end of s 

month it should re tted to t 

ng s will leave an 

inter iod between t that o co 

ects ant to come lne, whi is 

about S r 2015 or 2018, when 
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should come into effect. 

During those times, pio Pico 11 

still sell power to San Di s & Electric 

a resource adequacy contract. 

s 

e 

are t-term one-year contracts not 

re CPUC 

all that's 

JUDGE STE let me 

Is. ifornia has sa S no 

need for this plant until 2018. 

MR. WEDEKING: ct. 

JUDGE STEIN: And cont 

was relied on both by Pio pico by 

lon determi facts for the 

facility, cannot be consummat s 

t 

IMR. WEDEKING: I'm s 

't catch the last 

JUDGE STEIN: contract 

MR. WEDEKING: Yes, ma'am. 

JUDGE IN: cannot be 

consummated ln its form 11 be 
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amended to provide for a start date of 2018? 

MR. WEDEKING: That's correct. 

JUDGE STEIN: If you're going to 

build this plant -- and so how is San Diego 

going to buy power from you now? 

MR. WEDEKING: Through resource 

adequacy contracts. These are short - term 

contracts. The fact is San Diego Gas & 

Electric still believes it needs the power to 

meet other regulatory requirements. 

So what it can do is it's going to 

reshuffle the power it takes from other 

providers. It wants to reduce reliance on 

older less efficient power plants. It needs 

to take the power. And it can do so through 

a different form without CPUC approval. 

JUDGE STEIN: And when that 

arrangement lS consummated, are those public 

documents, are those private documents? 

What's the nature of the arrangement? 

MR. WEDEKING: They're 

believe they're still submitted to CPUC but 
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they don't require a formal adversary hearing 

and approval process. 

JUDGE STEIN: And do you have a 

time frame when you know when that might be in 

place? 

MR. WEDEKING: It would come into 

place by the time that the plant came online, 

which lS around September 2015, I believe. 

JUDGE STEIN: So this would not be 

in place in the middle of this year? 

MR. WEDEKING: I'm sorry. What 

would not be in place? 

JUDGE STEIN: In other words, the 

arrangement to amend the PPTA is intended to 

occur sometime sooner? 

MR. WEDEKING: Yes, ma'am. 

JUDGE STEIN: But 

MR. WEDEKING: At the end of this 

month. Right now, there's a draft of an 

amended PPTA circulated among the parties. 

They're taking comments. They should finalize 

it by the end of April for submission to the 
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CPUC by May. 

Now, s 

PPTA exc delivery e. It's 

the same ant us same desi 

JUDGE IN: Yes. But if 

were orig I pI for a st e of 

2018, ion of determining 2013 

for some away, 

might 

f 

iovercons 

time. 

MR. WEDEKING: truction 

will -- right now, as planned. truction 

would beg in first quarter 2014. It 

takes about 16 18 months to ete 

construct d it 

, s June d 

be 

2015. 

pio picots well aware if 

the P t is approved, it 18 months 

to begin construction or it must ly. 

STEIN: So you're 

propos is to operate this as a merchant 

plant? 
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MR. WEDEKING: Technically that's 

how it would operate I even though the power l s 

still going to San Diego Gas & Electric. 

JUDGE STEIN: And for those of us 

that are less well-informed than you may be, 

can you tell me a little bit about what a 

merchant plant is and whether it needs any 

particular approvals? 

MR. WEDEKING: A merchant plant is 

simply a plant that sells electricity into the 

wholesale power market. That means it doesn't 

have any particular buyer in mind. Its 

electricity is purchased on the stock market. 

The approval for these things vary from state 

to state. It's my understanding California's 

a little strange in that few states actually 

provide these types of long-term 20-, 25-year 

power purchase agreements. Most power plants 

that require a PSD permit are merchant plants. 

So if you can think back to the last PSD 

permit that was litigated before the Board, 

almost certainly it was a merchant plant. 
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JUDGE STEIN: Does this requlre a 

different kind of financing? I mean, I don't 

want to delve into the details of your 

financial arrangements, but does this mean 

that from a financial perspective there are a 

bunch of other things that have to happen that 

are contingent, or is what you're saying that 

this is really a pretty firm go? 

MR. WEDEKING: Final change 

secured. 

To sum it all up, the last thing 

that Pio pico is waiting on are these 

proceedings. 

JUDGE STEIN: Okay. 

MR. WEDEKING: And once that lS 

done and the PPTA is amended, they're ready to 

go. 

JUDGE STEIN: And do you need any 

additional permits from the state? 

MR. WEDEKING: No, Your Honor. 

JUDGE STEIN: Okay. Let me move 

to a different set of questions that has been 
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on my l is that the I'll pose 

these tions to the ion also In 

the t, the 

Region reli extensively on Diego 

contract as ctating the for plant. 

And the of their i tioners had 

t should 

e to comments s 

ilding a 

Ie rather t a Ie cycle 

plant, ically we 

current is something S I No, we 

had to ild what we built cause of our 

contract San Diego. 

we have a circumstance where 

you're tell me that, t you're 

likely a contract Diego 

will 2018. Before then, 

inter iod, you're to try to sell 

to San Di others. If 

were writ this decision, and in order to 

e Pio Pico 

Region said, then where t nist 

re ford I look for 
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arguments? 

MR. Well, arguments 

Well, with re t 

to the BACT issue. cause what I see in 

record largely I'm not saying that 

is I s -- is I see San Di 

us do it, Di made us do it, 

administrat reco is replete 

that. 

So one stion that I is 

whether, you know, as ng everythi 

you say is correct, or not t 

nonetheless e of a c of 

circumstances, ei response to c s 

to or some ti 

cess so in fact reflects 

wha t you're now to 

wha t you were 

s to do as 

s to do before 

MR. So what I d 

write in tolon, I would say some 

IIeffect of, to Petit r's 
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s, IX d not yon 

Di ifications to j usti 

determination, II cit , for instance, 

as affi 

Sierra Club. I would remind them 

Applicant 1. 

& Electric 

of source it 

e build. In s case, pio Pico 

t. Now, 

ion supplied ic with lots of 

ormation about why Pio pico chose to build 

a peaking unit it 

1. to build a 

e the specific 

it did that role. 

, the Appli 1. S define 

source way it sees fit. 

And while d look at 

alternative processes to see if it could 

a lesser polluting cess t would still 

allow Pio Pico to fill its role as a 

unit, never to knowl 

at least has ired -­

lies 
 permitt 

ities to premise a t on whether 
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or not 1 icant compl ied rd party 

technical ifications. 

In the end, P Pico ided to 

build a ant. 

or s to build ess 

whe or not. 

STEIN: II, I'm more hung 

up t that there's a contract than 

I am 

it a contract a 

e to 

comments. I'm not 

of re 

that I 

thoroughly reviewed it, as Sierra Club 

argued its motion s, is an 

extens of this record 

2009 request fer in 

I'm not we've deci t 

question. We haven't ci anything. 

I'm a this. 

if I rec I, 

to help us 

that was a 

f source case. 


MR. WEDEKING: 's correct. 


JUDGE STEIN: s is not. 
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MR. WEDEKING: No, but it s 

to ve sic premise that the 

defines source. That's y 

controversi Pio pico decided to ld a 

The Region would be -- it can 

ly serve as a peaking ant Wl a 

Ie t. It found t s oni 

rements a 

plant, neces ly because of 

contract, no peaking plant could use a 

Ie unit. I think swell 

t 

I 

ed in record. 


I would be very I thi it 


tantial ramifications if a 

ision was 

d 

sed in the sense is 

tanti on an 


Ii 
 cal ifications at 

IN: No. I think the 

question us is now we're in a changi 

circumstances. Is sign and purpose 

plant still sign and purpose that it 
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was fore? 

MR. It is exactly 

same it must still y th San Diego 

s & Electric's st for fer. It will 

still , just 1n 2018 

as 

to comply 

2014. 


JUDGE STEIN: woul 't 


configuration of plant? 


MR. WEDEKING: It would not. To 


s it more directly, I can't 

MR. BUENTE: re e that 

11 file e that 

11 submit next will document 

sentations clarations so 

Board has in an assurance 

it's going to company's 

not ies. 

IN: 

the nature 

lpful. 

I 'sallthe I t I S all 

stions that I for Pio Pico. Did 

anything el se wanted to 

leave us th? I underst a lot 1S 
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gOlng into the planning and development of 

this plant, and the Board does not lightly ask 

these questions. We've had a number of cases 

before us in the past where when a 

circumstance like this developed, the 

realistic prospect that the plant would be 

built went from a very high likelihood to a 

very low likelihood. So the nature of our 

questions relates to really needing an 

assurance of where we stand. 

MR. WEDEKING: I would only leave 

you with the fact that Pio Pico is ready to 

go. They would not look forward to a remand 

or a stay because they want to begin 

construction as soon as they're permitted to. 

We don't believe that a remand is necessary as 

there is no additional information that the 

Region would have to review. Everything about 

how the plant would be built is exactly the 

same. 

Thank you, Your Honor. 

JUDGE STEIN: Thank you very much. 
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• 1 Why don't we hear from IX, ster. 

2 I'm not sure whi 1S 

3 MR. Ms. lters. 

4 JUDGE ters. 

5 MS. WALTERS: me 

6 ? 

7 JUDGE STEIN: Yes. 

8 MS. WALTERS: In terms of 

9 questions that t Board s to 

• 
10 ion 1n its order, we consi e 

11 stions and provided a sort 

12 anation of the basis our it 

13 MR. SIMPSON: I'm s d 

14 you - ­

15 JUDGE STEIN: It's Walters 

16 from IX. 

17 MR. SIMPSON: I can't 

18 MS. WALTERS: Let's try 

19 and seeing - - and I'll move 

20 video conference and see if you can me 

21 t t way. 

• 22 Can you hear me now? 
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MR. SIMPSON: Oh, yes. 

JUDGE STEIN: You're fine In the 

courtroom. 

MS. WALTERS: Okay. Great. 

MR. SIMPSON: Okay. Thank you. 

MS. WALTERS: So In following up 

on the questions that the Board is interested 

In hearing from the Region on as described in 

its order, we have considered those questions 

and wanted to provide a sort of brief further 

explanation today and, if there is further 

briefing that the Board would request, we'd 

like to discuss the timing of that, 

considering the fact that we haven't yet seen 

the permittee's filing that will explain In 

more detail its plans and intent for the plant 

from this point forward. 

In terms of our BACT analysis, I 

think this lS sort of a unique case in which, 

as Pio pico said, we actually had a contract 

in place that we could look at that provided 

a lot of detail about the purpose and design 
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of the facility that the Applicant was 

proposing. In most cases, we don't have a 

piece of paper that describes it other than 

the application itself. 

So In reviewing the analysis 

and -- the analysis and application and doing 

our own analysis f we referenced a lot 'Of 

information in the PPA and the RFO because 

that is -- those were the documents that were 

referred to in the PSD permit application that 

describes the purpose and design of the 

facility. 

But our feeling is that whether or 

not there was such a contract or not, Slnce 

the application merely describes the same 

information that appeared in the PPA and the 

RFO, and the Applicant has -- pio pico has 

said generally the entity to define the 

purpose of the project and associated design 

elements, our analysis is exactly the same, 

but I think the references in the record to 

the PPA and the RFO are a little confusing 
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e documents were referenc in 

ication itself. 

So there's a lot of scussion of 

e 

e 

s 

were 

s, but the documents 

our BACT analysis or t 

a Ie facili 

technically feas e to meet 

associated design elements 

icant put forth. 

We had also had a scussion 

icant whereby it l a ief 

ion of the fact that the proj ect would 

not the contract terms would 

than dates, 

of the proj ect would rema 

I Sexact same, regardless of 

I the current PPTA. 

, t based on we 


ieve was any reason we d 
 to 

our YSlS or any t t 

terms. 

JUDGE STEIN: So I want to a 
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the same question that I asked counsel for pio 

pico. If I were -- or if the Board were to 

decide that this BACT analysis should be 

upheld, it's your position that despite 

whatever confusion there may be, there's 

sufficient analysis in the record that the 

Region would not be asking to reconsider 

supplementing the response to comments but 

would basically stand on the record that's 

here? If you don't have an answer to that, 

you can answer it next week, but 

MS. WALTERS: You know, we haven't 

seen the filing from the permittee but, at 

thi s point, we don't think there's any need to 

reopen the record, particularly because this 

lssue was raised after the record was closed 

and we think that it could be addressed 

adequately through briefing. 

The question is whether the CPUC' s 

disapproval somehow undoes or calls into 

question the basis for the Region's 

determination. As I said earlier, the 
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on se 

design of the project as a 

1 

t ion was that 

lng facility, we I t seen 

's no information re to 

cate that a combined Ie t s 

us to serve as a We 

't receive comments t ed 

And we don't believe a ne to 

t issue because tance it 

is go to change. 

JUDGE STEIN: Is 

else you want to -- I 

a t ion 

d be seeking? I know t 

currently specifies pio pico 

are to file on same What lS 

it you need 

question. What is it 

I S the 

current order? 

MS. WALTERS: we discussed is 

it would be to see some of the 

documentation that Pio pico s indicated it 

11 be providing. We t would be 
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34 

tructive both to on to the 

in terms our ding our 

c ent ion about would change 

the contract, anything would 

to be reopened. 

The lon is I I m the 

I attorney on t ter. 11m supposed to 

to jury s So what we 

would propose is t at our f I review on 

il 29th, whi is two from the 15th, 

if my Jury duty ce is very short, we 

would endeavor to file s ing as soon as 

possibly, hope ly 

consi 

date, and then 

we would suggest t parties' 

re es would a after the 

fil 

, s IN: I think 

Itoo long. I m, know 1 to 

entertain some t for the on, 

it seems to me t glven that this is a 

permit, as you 

endeavors to out as 

ti 

ly as poss Ie I 
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I can't envision a two-week period of time. 

But we will take the request under advisement 

and we will set out a revised schedule. 

I am prepared to give you some 

time, but I'm just concerned about -- I want 

to give you sufficient time to look at it, but 

at the same time we want to be able to keep 

moving forward. 

Mr. Buente, did you have a 

comment? 

MR. BUENTE: No, Your Honor . 

MR. DOSTER: Your Honor, if I 

could just ask, the timing issue is -- the 

length of time is based solely on the fact 

that Ms. Walters lS assigned to jury duty. 

JUDGE STEIN: Right. 

MR. DOSTER: It is not she 

doesn't need -­

MR. SIMPSON: I'm sorry. I can't 

hear the speaker. This lS Rob Simpson. 

MR. DOSTER: My apologies, Mr. 

Simpson. This is Brian Doster from the Office 
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to onof ral Counsel. I just 

t 

, s tter. 

MR. DOSTER: t 

MR. SIMPSON: 

int 

motion. She's counsel 

on IX on sease. not i to 

opportunity ew 

ormation if she's in j 

our best among legal fices to t to fi a 

titute counsel, but , s in st 

ition and the best st of 

It's not we feel we ne 

I Se if 

available, but she not avail Ie. 

STEIN: I see. I us to 

ice law if a. I I m well 

f liar, having s f 

t to write re 

on a 

j California, so I just sure 

we don't 1 this 

indefinitely . 

MR. DOSTER: is not our 
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It IS just a fficult 

situation 

interest all 

uncertainty 

whether 1 le. 

IN: Well, Ms. 

will you ormation for us next 

about the status t you could 

Board? I mean, ously, if you're 

to 

to 

end up s ton a long-term j 

Agency's tto goto 

Board can forward as well, 

I will st 

not to serve on a 1 Jury. But 

ous 

now, 

I'm s to 

find out I to report on 

so probab 

to c 1 in on 

part of 

I'll know I'll be 

continui 

I'm done or 

1 like. 

STEIN: Okay. why don't 

we proce 

schedule 

the fact that Pio pico' s brief 

is still on 15th and we 11 go 

ahead set a equent e 

else. 
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One more question for you, Ms. 

Walters. Is the Region saying that assuming 

the representations made in the courtroom 

today are followed up with declarations, that 

its analysis of the permit would have been the 

same had the PPTA and RFO not existed at the 

time it considered the application? 

MS. WALTERS: Yes, assumlng the 

project purpose and design was the same. We 

can't really speculate as to whether the 

project might have been different somehow or 

the purpose might have been different if those 

documents had not been in place, but we don't 

think that they are critical to the purpose 

and design. They were merely illustrative of 

the purpose and design. 

JUDGE STEIN: Under what 

circumstances would the Region feel a need to 

reconsider or reopen this particular permit? 

Is there a set of circumstances that you think 

would require that, or you want to wait and 

see the documents and you can let us know the 
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answer to that question next week? 

MS. WALTERS: Yeah. I think in 

general if there were some reason to believe 

that the purpose and design would change 

substantivelYi for example, if the permittee 

wanted to build a base load facility, say, 

instead of a peaking facility, obviously that 

would call into question the entire premise of 

the analysis that we did. But the information 

that's been provided to date doesn't suggest 

that there's any substantial difference 

between what was originally proposed and what 

will be built and operated moving forward. 

JUDGE STEIN: Thank you very much, 

Ms. Wal ters. Mr. Doster, do you have anything 

else to add? 

MR. DOSTER: One small detail. 

This lS Brian Doster again. One detail I 

think -- that I think it's important to note, 

Your Honor, is that the PPA is not actually in 

the administrative record. What the Region 

did here lS rely on the Applicant's 
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representation of its intentions based on the 

PPA. Is that correct, Ms. Walters? 

MS. WALTERS: Yes. 

MR. DOSTER: Confirm that. That's 

my understanding. So to -- you know, to the 

extent -- what you're focused on you're 

focused on the contract itself, but the 

contract is simply a piece of information. 

The Applicant could have stated the exact same 

information in his application and the Region 

would have treated that information and relied 

on it in exactly the same way. The form of 

the information I think is not -- is not that 

significant here. It's the information itself 

that was represented in the application which 

was referring to the contract as the basis for 

that information, but it's the same 

information, and I think that's what the 

Applicant and the Region has been telling you, 

is the information itself is not changing. 

JUDGE STEIN: Okay. Thank you. 

think at this point I would like to hear from 
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the Sierra Club and I don't know whether I'm 

going to be hearing from Mr. Bender or Ms. 

Spalding, or both. 

MS. SPALDING: How about I start 

and Mr. Bender can chime in on what I'm sure 

I'll mlSS. Joanne Spalding with the Sierra 

Club. Just a few short points. One thing I 

want to point out lS that the Applicant and 

the Region keep describing this plant as a 

peaking plant. It's not a peaking plant. 

It's a peaking and intermediate load plant 

that lS permitted to operate over 4,000 hours 

In a year. The record contradicts the 

posi tion that - - of both pio pico and the 

Region -­

JUDGE STEIN: I'm sorry. Can you 

speak up a little? 

MS. SPALDING: Sure. Is that 

better? 

JUDGE STEIN: Yes. 

MS. SPALDING: That that it's a 

peaking plant that would be built -- that the 
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Region did not rely on the power purchase 

agreement and the RFO. The statement of basis 

and the responsive comments explici tly connect 

the appli~ation, the project purpose, and the 

PPA. 

The -- the Region did not actually 

perform an analysis of the alternatives. It 

was relying on the CPUC process to do that. 

So I don't see how the Region could now say it 

need not revisit this. 

Our posi tion lS that the permi t 

should be remanded to the Region for 

reconsideration In light of this new 

information and potential changes that might 

occur. 

The resource adequacy contracts 

are not the RFO. We don't know what they will 

say. And they are there's been no 

determination of need by any entity -- any 

regulatory entity at this point because 

neither the Region nor the CPUC the 

California Public Utilities Commission -- made 
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that determination. 

The - ­

JUDGE STEIN: 1S it 

PUC has made a 


MS. SPALDING: 
 a 

ermination that is no until 

2018, and by 2018 things 

fferent and control technology 

fferent. The Region has stat f S 

no dence that a combined cycle unit could 

be used for this purpose. 

combined cycle technology is evo y 

and the newest units on to 

support renewable, they're to 

load-shaping units that can 

are 

fast start 

ilities that we believe e 

ormation 1n the record to 

d satisfy -­

JUDGE STEIN: R I 

the rna 've 

rais and obviously I you know, if we 

ide this permit 

s 

1, we're to 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com 

http:www.nealrgross.com


44 

• 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

• 
11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

• 
21 

22 

get into the merits of those arguments. What 

I'm trying to figure out lS 

MS. SPALDING: Well, and I don't 

mean to reiterate that, but the but my 

point is that by 2018 -- if the power is not 

needed until 2018, then it's premature to 

build a technology that's -- to rely on BACT 

at this point because there's no need until 

five years from now and 

JUDGE STEIN: But I'm assuming 

that what the company is saying lS that during 

these four years, it's going to operate by 

selling power to others. 

MS. SPALDING: But there's been no 

determination of need and the Region never 

visited that question of need or alternatives 

because they were relying on the California 

Public Utilities Commission for that 

determination. 

JUDGE STEIN: Okay. 

MS. SPALDING: And I think that's 

all I have to say and I would just ask if Mr. 
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• 1 to add. Thank you. 

2 STEIN: Before - - I one 

3 more tion for you. is 

4 s ficance of pio pico also an 

5 ate plant? 

6 Well, an 

7 ate a peaking plant s 

8 not nearly as often and so it/s an 

9 e ant can - - runs more f 

• 
10 it's combined cycle te is 

11 us for int ate purposes 

12 i cycle with duct can 

13 e as an intermediate load 

14 plant. so the technol so 

15 s it/s simply a peaking is a 

16 s s ion of what the t actual 

17 lows. 

18 STEIN: Ri I'm 

19 as they're saying is since it's 

20 to serve starting ln 2018 s 

21 funct it still 

• 22 c Ii of operating as a ant. 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 


1323 RHODE ISLAND AVE., NW. 

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com 


http:www.nealrgross.com


46 

• 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

• 
11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

• 
21 

22 

a 

ng and ant is diff 

a simple cycle 

MS. 

plant that lS 

a peaking plant. technological question 

lS fferent. 

Is this an issue 

was motion? 

I lieve we d 

raise this, but would be a good st 

to ask Mr. just to make sure, 

you. 

Mr. Bender. 

MR. Thank you t 

I don't to add other to 

reiterate tanding of 

arguments from Applicant from 

t Region are ng would 

exactly the same you know, we ld 

effectively go to application, to 

statement of is, to all the public ew 

documents, response to comments. 

every t , s a reference to 
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specific RFO and PPA requirements starting 

next year, we should cross that out and write 

"peaking plant" instead. And we should also 

assume that peaking plant means a combustion 

turbine and nothing else and so nothing would 

change. And those are premises that Sierra 

Club does not agree with and had the public 

review documents said that, the application 

said that, the comments would have been 

different and this case would have been 

different. 

Additionally, the representations 

today, as I understand them, are that there 

will be a PPA for San Diego Gas & Electric in 

2018 and that the plant will be the same to 

meet that PPA. My understanding from the 

California Public Utilities Commission 

decision lS that 

JUDGE STEIN: I I m sorry. I'm 

having difficulty hearing you. 

MR. BENDER: Can you hear me now? 

JUDGE STEIN: You said limy 
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IIstCU.~I..LL 

MR. My stand of 

Calif a Public Utilities Commiss 

cision 1S the pl is not ne until 

2018, if then. if the is to 

de under ract 

2018, Applicant would still to 

demonst to Agency to 

i that it would in 

that and could well 

is it's not in year 

ei and so we'd a series 

ications and Is and sions 

ications revisions. And 

so is ac a PPA 

different s y cross 

out year in it starts. 

So your suggestion 

1S this to 

for reconsiderat and of ic 

comment i is that Sierra Club's ition 

as see 
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MR. BENDER: That's correct, Your 

's correct Your Honor, becausel 

we read the regulations 

s for support but also eI 

I S comments and pre 

comments 

Sierra 

ti tioners in s case 

ect 

application 

tis i scribed now as ki of !lWe' 11 

sell it to market without a contract for 

a few then try to a new ract 

future" or whatever fi ly 

evo 

d different if 

ght be approved 


if a lic Utilities Commission. 


comments would 


fferent 
 arguments s case d 

fferent. 

JUDGE STEIN: Okay. 

I'd like to hear from Mr. S 

at s 

MR. SIMPSON: Thank Well, 

from I'm ng, pio Pico is s 
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out what ir next plant lS 

goi to be. 

t to f 

it I s go 

to be a 

, Well, 

they t 've 

some a resource 

adequacy contract. I 't see of 

on for this - for this action or 

I d have comment on it. 

Region ints out it was 

c lng their reliance on PPA and, 

it was c ing it sort of iled s 

ess . response to comments on 73 

In e to my s about 

1 of for this facility, EPA points 

IIout, not c ted a ail 

need ana is for CPUC. Avail e 

ormation the re for EPA permit 

decisions indic es that lS fact 

for the ect. In ction 7.13 of the facts 

t, the licant s a 20­ power 

purchase with San ego Gas & 

Electric. purpose this ject lS to 

meet specific object s of 's 2009 
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st offers. II 

NOw, it's true that maybe somet 

in the Di 's gonna need some 

more electrici from se old-style pI s. 

But to saddle San Di with this plant now 

when there is no trated need when 

EPA told me on - there is fact 

need kind a process I as a 

member of ic can't keep up Wl I 

can't figure we would be saddl 

what's not even t on 

the hopes s facility can get some 

agreement to sell its 

ogy for t 

ts sometime in 

just SOl in tion to 

analysis facilities 

's peaking ilities that are 

cycle. They just e ir projects or it 

wouldn't it dn' t appear tha t 

worked for this one. It worked for ot 

ones. So it snit make sense that s 

couldn't be a more efficient facility. 

concern with s 

's 
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process, too, lS if we're if -- by going 

through this process, we're extending that 

permit. 

JUDGE STEIN: I didn't hear the 

last sentence. 

MR. SIMPSON: By gOlng through 

this appeal process, are we extending that 

permit? Does that permi t does that 18 

months for this permit to start happen from 

when the permit was issued or from when we're 

finished with this action? 

JUDGE STEIN: The 18-month period 

begins to run, it's my understanding, is once 

the permit is final. So it's after the Board 

rules. So the 18-month period doesn't 

begin -- let's -- if hypothetically the Board 

were to affirm the permit, the 18-month period 

I believe, correct me if I'm wrong, Mr. 

Doster, would run from then or whenever the 

Federal Register -- whenever the applicable 

notification takes place after the Board 

rUling. But the 18-month period lS not 
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runni now. 

MR. S I S my 

standing. weIll I se 

canlt be aVOl to del t s process 

Ie the out 

lr next move is, I just see it as a 

screen. 

JUDGE IN: So t is it t 

're asking to 

icant t es to fi 

? I mean, 

stion f out 

lS whether itls go 

lS t 

decide 

I bas on what we fore us or 

lS gOl to take some 

tional act to ship s to 


ion for some anal is. 


Are suggesti 
 Ire oppos 

to a lay In rul on the 

? The Sierra Club seems to be 

us - ­

MR. SIMPSON: s. I would not 

I to - ­ ? 

JUDGE IN: Sierra 
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to the 

on recons ration and re 

lieve has asked us s 

of 

comment peri Are you that 

want the to ahead cide this 

?ed on the 


MR. 8 I'm 
 it 

Id be remanded t from 

now I'm s 

and not a 

should 

I S It 


ant Calif the last 15 s. 


1 1 ihood of SV"'C;;"'JV'u. buil a merchant 

ant now is -- it's just happen. 

're just I re just ing at 

straws. 

80 Ie we comment on what 

on told us s permit was about I we 

't had a t tto comment on - - we 

ly know now. Until 

icant tells us what plan is, 

none of us really know what itions we 

So I think Board can remand s 

tious 

it's 

a lot of tsave 
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you. 

Okay. you 

int, I d li to 

if are final c s from Pio 

Pico. 

MR. WEDEKING: Just a few bri 

ints, Honor. The comments by Sierra 

C and Mr. Simpson, they st 

a look need in. And we've 

a lot of 

to 

erizations t 

CPUC ci 

I'd just li to int 

attention to 18 the CPUC's ision, 

the bottom all these reasons, 

we direct & Electric to procure 

to 298 ts of al ity to come 

In 2018. 11 So, fore, the 

fact 2018 

is not In 

tional l 

tion. 

He cont s further, II As 

discuss ous Di & Elect 

s to meet t s using el 
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ect or pio pico 

if 

il 

ed are 

to corre to ifi unit. n 

it seems to ty clear 

t 1S 

re, just at a fferent 

s 

has termined 

s me to the s 

nt. a facility 1 to 

need for its 

to a t. s would a very 

st conversation if Pio pico were 

ing a chemical plant and, therefore I 

there would to some discussion of 

whether a cert indust those 

chemic s. been for 

ses a ision. If 

applicant we d like to build a 

plant or it s we would Ii a build 

a se load plant if are st e 

atory ies examine 

ones who 

for is not necessary in s case and 
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ation 

to show exactly what 

we'll happy 


Gas & 


Electric and Pio Pico intend to from here 


on out. 


JUDGE IN: Okay. as I 

tand the stion, I see it tied in 

wi lS question of ternat s lS 

c to some of issues t been 

rais I ss one of the 

that 

the 

lSmay come 

what 

ified, would combined cycle been 

, s 

if PPTA and not 

cons know, t ously 

an issue that's raised 

We're going to to look at stion. 

MR. I'm not sure I'm 

sure if plant would It if San 

& Electric hadn't t a 

plant. I'm not sure how would 

ided to ir 

ot se. I Sierra Club 

cIa 

(202) 234-4433 

its s would fferent 
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fact 

t ir comments front the on 

was I must use a combi cycle ant. If 

t s were remanded, their s 11 be, 

must use a combined cycle plant. 

ana is would exact same by the 

on. 

now t the P will 

IS no new inf ion to renew 

here. They -- I don't that would 

diff that's the 

e lS all about. you use a comb 

cycle has 

In inter You can't ac 

to t Region IX's ana is. unless 

there's some 

ine ? No 

new technol ical 

lopments between now, 

anal is 	 11 exactly same. 

JUDGE IN: Okay. 

MR. WEDEKING: 

IN: Let me just confer 

coll s for a moment. 

(Pause. ) 

final s from 
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I f S fice on IX? 

MS. This 1S ie 

Walters 1n Region IX. I just had a couple 

points that I want to to follow up on 

some of the statements were made. 

In terms of issue 

couns for o co scribed, I d want 

to clari to some of 

statements counsel for Sierra 

ub, Region IX it 

would not decide 

ifically 

for the pro] I 

think there was a statement that we relied on 

the CPUC f or a nation. 

we did not ically don't 


e det 
 the compl 


market 
 atory 


lifornia. We d not do so 
 we 

don't bel ieve it f S necessary to do so in 

to resolve of s PSD t. 

And t to the 

that comments different if 

ect were cr as a or 
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ate t versus referenc PPA 

RFO, we strong di Wl that. We 

believe the i ormation in rec and 

lication clear nature of 

unit was being anda 

1 is was based 

pr 1 on the 

lng t and 

down 

ous amounts of qUl Y f come onl 

a cold start 1 y, turn off ckly, 

and ly re 

the t would se 

would come go qUl 

nk was very clear from 

re to the comments, and 

so we th counsel for pio pico 

nature comments that could 

or s on 

t fact 

ly dn't 

in terms 

the timate state when 

the PPA may 

d 

expecting ect ci from Pia Pica under its 

contract. 

The last po I want to 
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lS I S a 1 of scussion of 

the fact that sed would not 

into effect until 2018 and ion lS 

not did base its ana is on the s 

in whi power would sted SDG&E. 

looked at the nature the ility 

was ing ed. And we're not aware of 

requirement that a ant e 

Wl a t is 

a 

icular 1 

for cons lon of the plant 

let of construction 5321-R of 40 

a lot 


scussion of 


C.F.R. Part 52, but t 

operate and 

11 that still be -- you 

will 

d the same 

BACT at time. 

I the P program lS set up so that 

construction needs to beg within a certa 

time frame then rations will follow. 

, ve never f ocu 

lS 

e when the 

facili will start per se. And 

nk it's very that. ants 

may thi that aredifferent 
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ti to the construction e are t 

at to, I think, o that 

tail when a PSD ermination. 

we did not I at that at all in making our 

STEIN: If PPTA/RFO 

not sort of scribed - - I 't know 

11 -- but if the 

ginal 

scribed ll is right 

is wasn't ln some 

constrai or relied on wouldI 

Ie have a ffe 

WALTERS: No, it would not. 

we I 

cons 

contract do s, 

we s d, is the e of this ect? 

tare design el s t are 

necessary to meet that e? s is a 

facili with some load- i and 

want to the fl ility to turn the 

unit on and off as we 

't seen dence a comb 

qUl 

cycle 

can meet to 

fer the same type of fl lity t these 

It can't be 
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I S we 

ely deci 

units can, 

was not 

te cally feasible. We didn't ink it was 

ate for fine 

source and t 

ion to t to 

to 

serve a fferent 

icant it 

you 

reduc 

se that 

ssions in some ot way 

dn't satisfy the se that 

icant was lng to meet. 

Thank Any 

comments? Mr. ster? 


MR. No, Your 


JUDGE Sierra 
 any 

comments? 

MS. S Your I will 

fer to Mr. Bender. I just would 1 i to say 

th regard to comment and 

iance on we that 

a question of how we t ze 

response to comments say we will 

ss that in our written 

JUDGE IN: Mr. any 
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final comments? 

MR. BENDER: you 1 

Honor. I think just to reiterate know 1 

we do not t comb cycle cannot 

serve a peaki 

l 

ate 1 purpose, 

and e to comments was that a 

ned le plant would too 1 for 

this PPA or or d not up and 

at ific t 10 e l 

30 nute t lnc s t this 

requires. 

we ally 

dis ree that eve d 

same in t s, the 

comments, 

Region e ate load 

plant rat than ifying t s cific 

t call for t s specific 

se reement. 

STE Mr. 

Simpson, any f 1 comments? 

MR. SIMP Just iefly. 
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another 

facility that serves the same 

Can you ease 

? I'm 

you. s facili is adj 0 

trouble 1ng you. 

MR. S SON: sure. I'm 

s facili t sits on the 

Mexico is 01 another facility 

serves the exact same e 

functions. s would just tion -­

it's not the on is t to s it's 

s to meet some need it's a 

actured means is if 

it gets lt, they're gonna t it 

into 

So 

Ire t and use it for 

whatever scenario comes up ch, W1 

finition of what scenario's up, we 

don't know if s is a ility t SI 

Ire t clear it's 

th s if 

that happens meet s exact contract 

snit snIt satis 

ous it some 

to 

fset the it 11 do to 
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environment. 

I think that it trying to 

backload this thing is putting the cart before 

the horse, that we need to -- we need to see 

whether EPA wants to do it or is going to rely 

on the state to do it, somebody needs to say, 

This lS what's needed, so let's build this. 

Not let's build this and put it into whatever 

need happens to come up just because we happen 

to have a PSD permit. 

Thank you. 

JUDGE STEIN: All right. I want 

to thank everybody for their time today. I 

think the way I want to proceed is that the 

Pio Pico, can your brief come in on the 15th? 

Are you able to do that, or do you need a 

little more time in light of this to get your 

brief in? 

MR. WEDEKING: I think the 15th 

will be fine, Your Honor. 

JUDGE STEIN: Okay. Why don't you 

get your brief in the 15th. I will take under 
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advisement the Region's request that it have 

two weeks. I will give you at least a week. 

But I would like to wait and hear from the 

Region early next week after Ms. Wal ters 

figures out the jury duty situation ln 

California, whether I will give you up to two 

or not, but you'll have at least a week. And 

then I will allow for reply briefs sometime 

after that. 

We'll issue a scheduling order 

next week but, in the meantime, I don't think 

I'm going to issue anything until such time as 

I've got further information about the 

Region's time frame. 

MR. DOSTER: Your Honor, would it 

be helpful if we submitted a status report or 

something on Monday? 

JUDGE STEIN: That would be 

helpful. I unfortunately have had a personal 

experience in California which was most 

unfortunate, having spent - - having arrived to 

a new job and spent five weeks on jury duty, 
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I have carri with me since 1981, 


but I it can 
 ct e and 

I t nk a short time is fine, I 


don't want to ext is too long. 


you, for 


t I great 
 e it I 


iate so the ence of the various 

clients of the ion of t company to 

let us know Thank 

the erence was 

conc 

ews 

at 2:11 p.m.) 
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